
 

HIGH COURT FORM NO.(J) 2 
HEADING OF JUDGMENT ON ORIGINAL APPEAL 

 
IN THE COURT OF THE CIVIL JUDGE, TEZPUR, SONITPUR 

Present: N.J. Haque, LLM, AJS 
Civil Judge 

   Tezpur, Sonitpur 
3rd August’ 2019 

      TITLE APPEAL NO. 29/2018  

    Md. Kamaluddin 
S/o (L) Azimuddin 

    Vill- Oubari Pathar  
Mouza-Nahorbari, PO- Thelamara 
PS- Thelamara 

    Dist - Sonitpur, Assam ----- Appellant/Defendant 
     
                                                 -Versus- 

 
   (1)   Girish Choudhury 

S/o (L) Kanak Ch. Choudhury 
Mouza- Jahajghat, PO- Tezpur 
PS- Tezpur 
Dist - Sonitpur, Assam 

   (2)   Suresh Choudhury 
S/o (L) Kanak Ch. Choudhury 
Mouza- LB Road PO- Tezpur 
PS- Tezpur 
Dist - Sonitpur, Assam 

   (3)   Ganesh Choudhury 
S/o (L) Kanak Ch. Choudhury 
Mouza- CK Das Road, PO- Tezpur 
PS- Tezpur 
Dist - Sonitpur, Assam 

        --- Respondents/Plaintiffs 
 

 On the death of Paresh Choudhury, represented   by : - 
   (1)   Smt. Bimu Chaudhury 

W/o (L) Paresh Chandra Chaudhury 
   (2)   Sri Gautam Chaudhury 

S/o (L) Paresh Chandra Chaudhury 
   (3)   Sri Pritom Chaudhury 

S/o (L) Paresh Chandra Chaudhury 
   (4)   Sri Rupam Chaudhury 

S/o (L) Paresh Chandra Chaudhury 
    All are residents of BC Barua Road, 

PO & PS- Tezpur 
    Dist - Sonitpur, Assam    
          --- Proforma Respondents 
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Title Appeal No-29/18 (Arising our of T.S No-41 of 2011) 
Md. Kamaluddin Vs. Girish Choudhury and Ors 

 

This appeal has been preferred U/O-41 Rule 1 of CPC 
against judgment and decree dated 31-10-2018 
passed by the learned Munsiff, No.2, Tezpur in Title 
Suit No.41 of 2011, decreeing the suit of the 
plaintiff/respondents, and came up for final hearing 
on -24-07-2019. 

 
Learned Advocate appearing for the Appellant      : - Mr. G. Choudhury &  
      Mr. Nilakhya Sarma, Advocates  
Learned Advocate appearing for the Respondents : - Mr. K. Deka,  Advocate 

J   U   D G M   E N T 

1. This first appeal has been preferred by the appellant/defendant on being 

dissatisfied with the judgment and decree passed by Ld. Munsiff, No.2, 

Tezpur dated 31-10-2018, vide T.S No- 41 of 2011, whereby the learned trial 

court decreed the suit on contest with cost.  

2. Upon admission of the appeal for hearing, the notice was issued to the 

respondent and the original case record of Title Suit no-41/ 2011 was called 

for and subsequently received. 

3. In order to decide the appeal, let me describe, in brief, the facts leading to 

this appeal:-- 

RESPONDENTS/PLAINTIFFS CASE 

4. Case of the respondents/plaintiffs appears to be in a narrow campus is that 

the plaintiffs filed the instant suit against the defendant for recovery of 

possession of schedule „A‟ „B‟ „C‟ land by ejecting the defendant therefrom 

and for recovery of possession of Kamala Rice Mill premises (Schedule „D‟) 

by evicting the defendant with all his men and materials therefrom and for 

recovery of arrear rent, mesne profit and for permanent injunction. That the 

eldest brother of the plaintiffs is the pro-forma defendant and he is the 

owner of a plot measuring 2 K 18 L under Schedule „C‟. The plaintiffs and the 

pro-forma defendants are the brothers. They are pattadars and possessors 

of their respective properties. There is huller mill named as Kamala Rice Mill 

standing on a portion of Schedule „A‟ and „C‟ land and the said mill stands in 

the name of plaintiff No.2. That plaintiff No.2 obtained all the necessary 

permissions from the concerned authorities in his name and electricity bill is 

also standing in the name of plaintiff no.2. That the pro-forma defendant 
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somehow got acquainted with the defendant and on being requested by the 

defendant, the pro-forma defendants suggested the plaintiffs to entrust the 

defendant as the care taker of all the schedule properties without any sort of 

rents, except the Kamala rice Mill. That with the increasing eye sight 

problem and being lived about 25 kms away, the plaintiff no.2 allowed the 

defendant to run the said mill for a monthly rent of Rs.500 per month and 

the defendant had to bear the running and maintenance expenses of the 

mill. Accordingly the defendant was put into the possession of the scheduled 

properties in the month of October 1990. The defendant was also permitted 

to construct a temporary house near the rice mill to live there. But with the 

passage of time, the defendant turned rouge and without intimidating and 

seeking permission of the plaintiffs, the defendant constructed the shed of a 

furniture house and thereafter established a steel fabrication unit under the 

name “sorag steel house”. Later on, the defendant constructed another shed 

for repairing vehicles. That defendant stopped paying rent for Kamala rice 

Mill to the plaintiff no.2 since January 2006. To utter surprise of plaintiff no.2 

during the month of February 2007, received a demand notice from 

erstwhile ASEB Dhekiajuli demanding Rs.10,496/- only against the electricity 

connection in the Kamala rice Mill premises. Then the plaintiff no.2 visited 

the suit land and find that the defendant established a steel fabrication 

namely “sorag steel house” and on enquiry in the office of the ASEB, the 

plaintiff no.2 came to know that the defendant obtained the electricity 

connection by submitting forged documents. That the ASEB disconnected 

the electricity connection upon the application of the plaintiff no.2. The 

plaintiff no.2 later on initiated a criminal proceeding against the defendant 

for committing the offence of forgery and cheating in the Tezpur District 

Court. That in due course of time the plaintiffs sent several notices to the 

defendant for various reasons seeking explanations regarding his illegal acts 

to vacate the suit premises etc and same were duly delivered. However the 

defendant chose to give reply to only one letter dated 05-03-2007 where he 

stated that he did not know the plaintiff no.2 and he denied all his wrong 
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doings. The defendant to counter the demand made by plaintiff no.2 lodged 

a false criminal case against the son of the plaintiff no.2 for allegedly 

assaulting him, his brother and his wife. In that case, he admittedly wrote 

the name of the father of the accused as Suresh Chandra Choudhury 

(plaintiff no.2). That finally in the notice dated 17-01-2011 sent by the 

advocate for the plaintiffs, the defendant was told to hand over the 

possession of the scheduled properties and was also asked to pay the arrear 

rent. The said letter was delivered on the defendant on 19-01-2011, but the 

defendant did not do so. Therefore, finding no other way, the plaintiffs filed 

the instant suit as the pro-forma defendant was not interested to do 

anything against the defendant. 

PLAINTIFF/RESPONDANT’S CASE 

5. The defendant/appellant contested case of plaintiff by filling written 

statement both in law and facts. The case of defendant/respondent appears 

to be in short campus is that the plaintiffs have no possession over the 

Kamala Rice Mill in any manner since the same has been sold to one Biren 

Nath by the plaintiff. He further stated that he is not the tenant under the 

plaintiffs but he is a tenant under the pro-forma defendant. He further 

stated that he does not require permission of the plaintiffs to build his 

residential house since he has been cultivating the suit land and was in 

possession of it prior to 1990. He denied that any part of the suit land apart 

from the alleged share of the pro-forma defendant belongs to the plaintiffs 

and the suit land has now lawfully and rightfully belongs to the defendant by 

operation of law against the plaintiffs as he has been in continuous 

possession over the same by cultivation and has acquired the ownership 

right over the suit property. The defendant stated  further that plaintiff no. 2 

never ran the said Rice Mill because said Mill was never in existence at any 

point of the time since the same was sold by plaintiff no. 2 to one Biren 

Nath, so all the rights over the said Mill of plaintiff no. 2 got extinguish. That 

it was also pleaded by the defendant that the entire lands are in his 

possession, which was and is being cultivated by him. That throughout all 
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these long years there was no sign of the plaintiffs near the suit lands when 

the said lands were sought to be taken over by an earlier tenant Sri Biren 

Nath. Further the defendant delivered the 1/5th share of the cultivated crops 

to the proforma defendant by storing the same in the granary situated at the 

parental house of the proforma defendant situated at CK Das Road. It 

further stated that throughout all these long years even before 1990, when 

the defendant was not an occupancy tenant, he was cultivating lands since 

the days of his father and they were regularly paying rent to the father of 

the plaintiffs as well as the proforma defendant. That assuming though not 

admitting that the rents paid were appropriated by the plaintiff no. 3 alone, 

the defendant undertakes to rents once again as per the provisions of the 

Assam (Temporarily Settled Areas) Tenancy Act 1971 and thus he is not 

liable for eviction on that count further the procedure for ejectment of a 

tenant as per the said Assam(Temporarily Settled Areas) Tenancy Act 1971 

has not been followed for which also the suit is liable to be dismissed.  

ISSUES 

6. Upon the pleadings of both the sides the learned trial Court has framed the 

following issues :  

1) Whether there is cause of action for the suit?  
2) Whether the suit is bad for non-joinder of necessary parties?  
3) Whether the defendant is a tenant under the plaintiffs? 
4) Whether the defendant is liable to pay arrear rents? 
5) Whether the plaintiff is entitled to a decree as prayed for? 
6) To what other relief and/ or reliefs are the plaintiffs entitled 

 to?  
Additional issue: 

7) Whether the defendant is protected under the provisions of 
the Assam (Temporarily Settled Areas) Tenancy Act and 
accordingly the suit is not maintainable? 

 

7. And during trial both sides have adduced ocular and documentary forms of 

evidences.  

8. After hearing both sides, the learned trial court by the impugned judgment 

dated 31/10/2018 decreed the suit with cost. On being aggrieved and 
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dissatisfied with the impugned judgment, the defendant/appellant preferred 

the present appeal, upon the following grounds: -- 

GROUNDS OF APPEAL 

1. That the learned Court below erred in law as well as in facts while 
passing the impugned Judgment and Decree dated 31-10-2018 in TS 
41/2011, for which the same is liable to be set aside and interfered with 
by this Hon‟ble Court. 

2. That while passing the impugned Judgment and Appeal, the learned 
Court has placed the burden of proof on the defendant and thereafter 
proceeded to decided the case in that presumption, for which also the 
impugned Judgment and Decree is liable to be interfered with and set 
aside by this Hon‟ble Court. 

3. That the learned Court below has completely misread and ignored the 
provisions of the Assam (Temporarily Settled Areas) Tenancy Act, 1971 
and did not apply the protections available to an occupational tenant and 
in that process the entire Judgment and Decree becomes vitiated and 
perverse, for which the same requires to be set aside and interfered with 

4. That the learned Court below while deciding the issue no.2 admitted that 
the suit was filed for recovery of arrear rent and for eviction and being 
as such ought to have determined the agreement of tenancy and the 
quantum of rents, the same being conspicuously absent in the records, 
the said issue could not have been determined in the manner in which it 
has been done for which the same is bad in law and liable to be 
interfered with and set aside by this Hon‟ble Court. 

5. That the learned Court below has completely ignored the actual evidence 
on record and proceeded to decide the case on surmises, in as much as, 
while holding the defendant to be a tenant as well as a cultivator, the 
provisions of the Assam (Temporarily Settled Areas) Tenancy Act, 1971 
immediately became operative and hence, without there being any 
finding on the provisions of section 4, 5, 14, 19, 50, 51 and 54 of the 
said Act, the decision of the learned Court below passed in this respect 
has become erroneous and thus liable to be interfered with and set aside 
by this Appellate Court. 

6. That the learned Court below while passing the impugned Judgment and 
Decree in TS 41/2011 has failed to take into consideration that the 
witnesses had stated that the suit was for partition and that the PW-3 
was also accepting rent from the defendant for which the objection as to 
the non joinder as well as rights under the Assam (Temporarily Settled 
Areas) Tenancy Act, 1971 became very relevant for adjudication, which 
having not been done, the entire Judgment and Decree is vitiated on this 
count and thus it is liable to be set aside and interfered with by this 
Hon‟ble Court.   

7. That the learned Court below has failed to appreciate that the plaintiffs 
were not able to substantiate their claims as being owners of the land 
with cogent and acceptable evidence for which the suit could not have 
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been decreed in the manner as sought for by showing different 
schedules and hence, the Ld. Court ought to have understood the ploy of 
the plaintiffs to have the suit illegally partitioned and having not 
understood the same and passing the impugned judgment and decree 
which amounts to partition of the properties is illegal and thus liable to 
set aside and interfered with by this Hon‟ble Court.   

8. That the learned Court below completely failed to appreciate that even 
though the PW stated to have purchased the lands by themselves, the 
same could not be proved as required by law and the PW‟s themselves 
being on record that the entire lands were purchased by their father late 
Kanak Ch Chaudhury was contradictory to their pleadings for which the 
ld. court ought to have disbelieved the evidence of the plaintiffs and 
dismissed the suit, which having not been done, the impugned judgment 
and decree is liable to be set aside and interfered with by this Hon‟ble 
Court.  

9. That the learned Court below has wrongly surmised that there exists a 
Mill in the suit land known as Kamala Rice Mill in the face of the plaintiffs 
inability to prove the same for which also the impugned judgment and 
decree is liable to set aside and interfered with by this Hon‟ble Court. 

10. That the observation that the Ext.10 being the permission of the Huller 
Kamala Rice Mill granted to the plaintiff No.2 dated 1970 is incorrect, 
wrong and against the contents of the documents, for which also the 
said finding which forms the basis for allowing the prayers in the suit and 
deciding the issues in favour of the plaintiffs are illegal and liable to be 
set aside and interfered with by this Hon‟ble Court. 

11. That the finding that since the defendant/ appellant was in the suit lands 
since 1985 and thus the huller mill which was in existence since 1970 
and hence belongs to the plaintiff No.2 is presumptive and a surmise 
only, which could not form the basis of any decree, for which also the 
impugned judgment and decree appealed against is liable to be set aside 
and interfered with. 

12. That the findings in para 23 of the impugned judgment is contradictory 
to the own finding of the Ld. Court below and hence also the impugned 
judgment and decree is liable to set aside and interfered with by this 
Hon‟ble Court. 

13. That the finding recorded by the Ld. Court below that the defendant has 
failed to prove himself as a tenant under all of the plaintiffs as well as 
the proforma defendant is vitiated by the actual evidence on record and 
the Ld. Court has completely ignored the evidences as well as the cross-
examination of the PWs as well as the DWs for which the finding is 
erroneous and thus liable to be set aside and interfered with by this 
Hon‟ble Court. 

14. That the finding that the plaintiffs as well as the proforma defendant 
being joint owners ought to have led the Ld. Court to hold that the 
defendant/ appellant was a tenant in common of all the plaintiffs as well 
as the proforma defendant in view of the statements that the defendant 
was allowed to stay in the permission and on behalf of all the plaintiffs. 
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Thus the finding that the defendant/ appellant was not an occupational 
tenant is illegal, dehors the records and hence liable to be set aside and 
interfered with by this Hon‟ble Court. 

15. That by expressly holding that the suit land is not partitioned amongst 
the plaintiffs and the proforma defendant, the Ld. Court ought not to 
have proceeded to allow the prayers of the plaintiffs for a decree over 
specific lands, which having been ignored by the ld. Court below the 
impugned judgment and decree passed in TS 41/2011 is liable to set 
aside and the suit of the plaintiffs dismissed. 

16. That in finding that the defendant is a mere permissive occupier is 
incorrect and against the statutory provisions of the said Assam 
(Temporarily Settled Areas) Tenancy Act, 1971 for which also the 
impugned judgment and decree is liable to be set aside and interfered 
with.  

17. That the ld. Court below ignored the tenor of the evidence on record in 
the correct perspective and chose to pass the impugned judgment and 
decree forcefully for which the same may be set aside and the suit 
dismissed. Even while considering the Ext-16, the ld. Court below failed 
to understand the evidence of the official of the ASEB, who was not 
aware about the contents of the said Ext.16, moreover the said exhibit 
being a copy and objected by the counsel of the defendant during 
evidence, the Ld. Court ought to have given a finding as to how the said 
Ext.16 could have been considered as evidence, which having not been 
done, the findings of the Ld. Court below have been vitiated and the 
impugned judgment and decree set aside and interfered with.  

18. That the ld. Court below while deciding the issue No.4 failed to consider 
that the plaintiff No.2 failed to prove the factum of tenancy, amount of 
rent etc. and also chose to ignore the evidence on record stated by the 
PW Girish Choudhury that rents were taken from the defendant by both 
the proforma defendant as well as the plaintiff Nos.2 and 3 for which 
also the impugned judgment and decree is liable to be set aside and 
interfered with by dismissing the suit. 

19. That the finding of the ld. court below in respect of taking electricity 
connection is full of presumptions and surmises. The findings are 
contrary to the acquittal granted to the defendant by a competent court 
from where no appeal has been preferred and thus has become final by 
efflux of time and hence such unwarranted findings goes to reflect that 
the ld. Court below has not applied her judicious mind into the actual 
evidence on record and went ahead to record an erroneous finding, 
which has caused great miscarriage of justice, for which also the 
impugned judgment and decree is liable to be set aside and interfered 
with by this Hon‟ble Court.          

20. That in any view of the matter, the impugned judgment and decree 
passed in TS 41/2011 is liable to be set aside and interfered with in 
appeal and the suit is dismissed. 
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EVIDENCE OF PLAINTIFF/RESPONDENT’S SIDE 

9. To decide the contentions of the both sides let us reproduce some relevant 

portions of the evidences adduced by both the sides. PW-1 in his evidence-

in-chief reproduced his contention of the plaint and exhibited following 

documents. 

Ext.1                        :  Land Pass Book of P.P. No. 54/17 of   
Oubari  Pathar in Mouza-Naharbari 

Ext.2   :  Jamabandi of P.P. No. 54/17 
Ext.3   :  Jamabandi of P.P. No. 54/17 
Ext.4   :  Jamabandi of P.P. No. 51/33 
Ext.5   :  Land Revenue Receipt of P.P. No. 54/17 
Ext.6   :  Land Revenue Receipt of P.P. No. 51/33 
Ext.7   :  Jamabandi of P.P. No. 110 
Ext.8   :  Land Revenue Receipt of P.P. No. 110 
Ext.9                        :  Bill for electricity supply of Meter No.  

174528 of Consumer No.CL/253-D for 
Rs. 10,496/ 

Ext.10   :  Permission for Huller Rice Mill granted to 
               Plaintiff No. 2 Suresh Choudhury 

Ext.11                      :  Cash Memo from ASEB to S.C.  
Choudhury for Rs. 583.84/- 

Ext.12   :  Cash Memo from ASEB for Rs. 280/- 
Ext.13                      :  Cost against estimate dated 31/07/1970               

for Rs.  583.84/- 
Ext.14                      :  Return of Income Tax (ITS-2) for 1974 

– 75 of Sri Suresh Ch.Choudhury 
Ext.15                      :  Income Tax notice to Sri Suresh Ch.  

Choudhury 
Ext.16                      :  Huller Mill Estimated Service connection   

of ASEB in the name of Sri Suresh Ch. 
Choudhury 

Ext.17 and Ext.18 :  Treasury Challan 
Ext.19                      :  Notice issued to Defendant by Plaintiff    

No. 2  
Ext.20   :  Postal receipt of the above 
Ext.21                      :  Notice issued to Defendant by Plaintiff 

No. 2 
Ext.22   :  Postal receipt of the above 
Ext.23                      :  Postal acknowledgement card signed by 

the Defendant on receipt of notice dated 
09/04/07 

Ext.24                      :  Reply from Defendant on notice dated 
05/03/07 
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Ext.25                    :  Copy of the notice issued by Sri Ashok 
Kr. Mahanta to Defendant 

Ext.26   :  Postal receipt of the above 
Ext.27                      :  Delivery report of the above notice from     

the Supdt. of Post Office, Tezpur that 
“Delivered on 19/01/2011” 

Ext.28                      :  Envelope containing the above Delivery 
Report from Supdt. Of Post Office 

Ext.29   :  Land Revenue receipt of P.P. No. 54/17 
 

10. PW-1 in his cross-examination further deposed that there is no mention of 

the Rice Mill in Ext.17. Out of the total suit land, 3 ½ bigha land was 

purchased by him and the rest land belongs to his father. Though they have 

filed the suit for share of the ancestral property of his father, but they have 

not impleaded either the daughters of their father or their heirs in the suit. 

The suit is filed concerning around 10 bighas of land. They did not give the 

shares of their father‟s property to their sisters. At the time when their father 

was alive, their sister said that they did require the share of the said 

property. This aspect was not written in the plaint of the suit. He has not 

written about purchase of 3 ½ bighas of land and no any sale deed was 

submitted in that respect. He has mentioned in his plaint that since 1990 

Kamaluddin was residing as a tenant. He doesn‟t know what is written in 

Ext.A. It is written in para 2 of Ext.A that in October, 2006 Kamaluddin came 

to the suit land. In Ext.A notice contains the statements regarding 

Kamaluddin not paying the rent. There is no mention of terms, condition and 

rent. It is not mentioned either in his plaint or his affidavit as to what 

quantity of land is under the occupation of Kamaluddin. In spite of giving 

Ext.A notice, Kamaluddin is continuing cultivation on the suit land. 

Kamaluddin used to give the rent of land and house to Paresh Choudhury. 

There was no any kind of written tenancy agreement between them and 

Kamaluddin. Kamaluddin is a tenant of Paresh Choudhury.  No person who 

resides on the boundary of the suit land cited as a witness.  He knows that 

the brother of Kamaluddin also resides with Kamaluddin on the suit land. 
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11.  PW-2 supported the version of the plaintiff by reproducing the contentions 

of the plaintiff in his evidence-in-chief. He in his cross-examination deposed 

that he doesn‟t know English. He has share on the land along with Paresh, 

Suresh and Ganesh and that is why he filed the suit. He has filed the suit for 

about 14 bighas of land. They have received land measuring 3 ½ bighas 

each from the aforesaid land. The above 14 bighas of land was partitioned 

amongst them and their sisters preparing documents. He has not filed any 

document in the suit regarding such partition of land. The land is mentioned 

in the schedule of the plaint. He doesn‟t know the four boundaries of the suit 

land. He doesn‟t know Kamaluddin. He knows Suresh. Except Paresh none of 

their brothers knows Kamal. Since 1990 Kamaluddin is residing as tenant of 

Paresh Choudhury. Their father Kanak Choudhury used to reside in the suit 

land earlier. This suit was filed for partition of the suit land and their 4 

sisters were not impleaded as parties in the suit. Ext A(1) is his signature on 

Ext A. Kamaluddin has possession over entire suit land. Kamala Rice Mill is in 

the name of his sister. Their sister Kamala is not cited as witness in the suit. 

Kamaluddin provides the rent and paddy of the suit land to Suresh but not 

to Paresh. He doesn‟t know the dag and patta no. of the suit land. He 

doesn‟t know if the scheduled land is the suit land.  He has share of land in 

the southern side of the entire suit land. He can‟t say the boundary of his 

land and he also can‟t say whose lands are there on the other directions.  

12. PW-3 supported the version of the plaintiff by reproducing the contentions of 

the plaintiff in his evidence-in-chief. He in his cross-examination deposed 

that in Ext A, Ext A(2) is his signature. Since 1990 Kamaluddin is residing in 

the suit land. There is no mention about the Ext A notice in the plaint or 

evidence-in-affidavit. Ext A is the first notice served by us upon  Kamaluddin. 

He doesn't know if they have not mentioned about Ext A notice intentionally 

in the plaint. In Ext A notice there is no mention about the Kamala Rice Mill. 

He doesn‟t know the dag and patta no. of the suit land.  He doesn‟t know 

the persons residing on the four boundaries of the suit land.  The suit land is 

not partitioned amongst their brothers. The suit land is 'ejmali mati'. Their 4 
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sisters were not impleaded as parties in the suit. The suit land is shown in 

three schedules in the plaint. This suit was filed for partition of the suit land. 

He doesn't know to whom each of the three schedules mentioned in the 

plaint falls. He doesn't accept the facts mentioned in the written statement 

of Kamaluddin. Kamaluddin is not their tenant.  Since 1990 Kamaluddin is 

continuously residing in the suit land.  He knows Kamaluddin since 1990. He 

knows that Kamaluddin. Kamaluddin has two wives but he doesn't know how 

many children he has. He has not been to the suit land for many years. He 

doesn't know if Kamaluddin's wife is still alive or not. There was no written 

agreement between them and Kamaluddin regarding Kamaluddin‟s stay as 

tenant in the suit land but there was an oral agreement. He doesn't have 

rent money receipt regarding the land revenue given by Kamaluddin. 

Kamaluddin is tenant of Paresh Choudhury.  He doesn't know if Kamaluddin 

is giving rent and paddy to Paresh Choudhury. Paresh Choudhury used to 

give paddy given by Kamaluddin earlier.   

13. PW-4 supported the version of the plaintiff by reproducing the contentions of 

the plaintiff in his evidence-in-chief. He in his cross-examination deposed 

that the plaintiffs have land at Thelamara and the defendant has a Rice Mill 

at Thelamara. He doesn‟t know what relief is sought in this suit. The suit 

land situated at Thelamara under Naharbari Mouza. The suit land was 

originally belong to his father and subsequently, Kanak Chouhdury 

purchased the land from his father. Kanak Chouhdury has four sons but he 

doesn‟t know about the daughters. Though he has written in para 2 of his 

affidavit that he sold some portion of the suit land, in fact the suit land was 

not sold to anybody. Defendant Kamaluddin was a tenant of Paresh 

Choudhury. So far he knows, the suit land was not partitioned amongst the 

heirs of Kanak Chouhdury.  

14. PW-5 in his examination-in-chief deposed that he has come to the court on 

receiving summons. He has brought three Jamabandi registers in respect of 

the patta mentioned in the summons. He has brought the Jamabandi 

register of PP No.54/17 relating to Oubari village, Mouza- Naharbari as per 
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the summons. Ext.30 is the said Jamabandi. As per the Ext.30(1), the names 

of Suresh Ch. Choudhury and Ganesh Ch. Choudhury, son of Late Kanak 

Choudhury, mutated in place of Tileswar Das in Dag and Patta, as per order 

dated 30-05-2008. As per the note in Ext.30(2), land measuring 3 bighas 4 

Kahtas 5 ½ Lessas maintained in the PP No.54/17 in the name of Suresh 

Chandra Choudhury and the rest land measuring 3 bighas 4 kathas 5 ½ 

lessas remained in the name of Ganesh Ch. Choudhury and the patta 

became PP No.110. He has also brought the Jamabandi register of PP 

No.110 petaining to Oubari Pathar village under Naharbari Mouza. Ext.31 is 

the Jamabandi register of Myadi Patta No.110. He has also brought the 

Jamabandi register of PP No.51/33 of Oubari Pothar under Mouza Naharbari, 

as per summons. Ext.32 is the Jamabandi register of PP No.51/33. The dag 

no. of Ext.32 is 164 and the land area is 2 bigha 1 Katha 12 Lessas. The 

names of pattadars are : Girish Choudhury, Paresh Choudhury, Suresh 

Choudhury and Ganesh Choudhury. Ext.32 Jamabandi relates to the year 

1984. The records prior to 1984, concerning the record of PP No.51/33 is not 

available in their office. PP No.51/33 is relating prior to year 1984 and that 

may be available in D.C.‟s office.  

15. He in his cross-examination deposed that it is not mentioned that the 

partition as shown in Ext.30 was done as per partition case in respect of PP 

No.54/17. As per Ext.30(2) Suresh Choudhury and Ganesh Choudhury are 

the heirs of Kanak Choudhury and none else.  

16. PW-6 in his examination-in-chief deposed that he could not trace out in their 

office the document relating to ASEB commercial installation of Kamala Rice 

Mill and that is why he could not bring the same with him. The connection of 

Kamala Rice Mill is in the name of Suresh Choudhury and still running in the 

name of Suresh Choudhury. The consumer number AS/IND-R-8 category-

industry-rural stands in the name of Suresh Choudhury and Suresh 

Chouhury has been paying the bill in that consumer number. Ext.33 is the 

consumer bill- computerized copy, stands in the name of Suresh Choudhury 

( under objection). He has brought the computerized copy of consumer bill 
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No.CL/253/D of the year 2006, as mentioned in the summos. Ext.34 is the 

said bill. After 2006 the said consumer connection may have permanently 

disconnected and after that no consumer bill is made. Had there been a 

connection, there would have been preparation of bill.  

17. PW-6 in his cross-examination deposed that it is not specifically mentioned in 

the summon to bring the bill CL/253-D. Ext.33 and 34 which be brought are 

the duplicate of the copies kept in date base. Ext.33 and 34 which be 

brought are printed from the power CD system of database. Seeing the 

Ext.33 and 34, he can‟t say that the connection was in the name of Kamala 

Rice Mill.  

18. PW-7 in his examination-in-chief deposed that Ext. 17 is the licence fee for 

milling paddy for the year 1979-80 given by Suresh Ch. Choudhury. 

Thelamara DDS office falls under Tezpur. Provision for renewing the huller 

licence is now abolished.  

19. PW-7 in his cross-examination deposed that though there is mention about 

depositing fee but he could not identify who has deposited the fees. There is 

mention of licence number in Ext.17.  

EVIDENCE OF DEFENDANT/APPELLANT’S SIDE 

20. DW-1 has submitted his examination in chief supporting the contentions of 

the written statement and exhibited the notice dated 16-01-2009 as Ext.A 

and he in his cross-examination deposed that he has land under his 

occupation measuring 9 bighas 2 Katha 5 Lessas at Oubari village. This land 

was given to him by the Paresh Choudhury, the father of Uttam Choudury. 

At the time of giving the land to him, a verbal agreement with Paresh 

Choudhury was made and no written agreement was made. In para 3 of his 

affidavit it is mentioned that Paresh Choudhury gave the land to him 30 

years back. He knows that Paresh Choudhury was the only owner of the 

aforesaid land. Paresh Choudhury never told him that others have shares in 

the aforesaid land. He has still connection with Paresh Choudhury. In the 

aforesaid land, Paresh Choudhury installed a huller mill which he still 

running. The huller mill doesn‟t have a name. He doesn‟t know if Paresh 
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Choudhury obtained any permission at the time of installation of the huller 

mill. There is no Rice Mill named Kamala Rice Mill on the aforesaid land. In 

para 3 of his affidavit he has mentioned about cultivating the land. He took 

electric connection in the aforesaid land. He took this electric connection in 

the name of Paresh Choudhury. The expenses for taking the electric 

connection was borne by him. He has not submitted the money receipt of 

the expenses for taking the connection in this suit. He took the electric 

connection for running the Steel Fabrication name Sorag Steel House. Ext.24 

notice was given by him and the signature appears therein is his. He gave 

the Ext.24 in reply to Ext.19.     

21.  DW-2 submitted his evidence in chief through affidavit by reproducing the 

contents of written statement and he has deposed in his cross-examination 

that he doesn‟t know who has filed the case against Kamaluddin and also 

doesn‟t know the plaintiffs. Katonibari and Ouguri pahar are intervene places 

by a road. He doesn‟t know in whose name the Jabanbandi of the suit land 

stands. He knows the boundary of the suit land : North- Loknath Bora, East 

– Benu, West -Govt. road and South- Homeswar Nath. He knows that 

Kamaluddin was running a Steel fabrication unit on the suit land. Paresh 

Choudhury himself comes to collect the paddy grown on suit land and 

Kamaluddin also goes to give the paddy, but he doesn‟t know the quantity. 

The name of the Rice Mill run by Kamaludidn was earlier Kamala Rice Mill. 

Now the said rice Mill does not exist. The Mill was closed since last 5/7 years 

back. Initially Kanak Choudhury, father of Paresh Choudhury was the owner 

of said Mill and thereafter Paresh Choudhury became its owner.    

DISCUSSIONS, DECISIONS & REASONS FOR SUCH DECISIONS 

22. On careful perusal of the judgment and order passed by the learned Munsiff 

No-2, Sonitpur, Tezpur this court in the forthcoming discussions, shall try to 

the decide the following pertinent questions:-  

1. Whether learned Munsiff No-2, Sonitpur, Tezpur rightly 

decided and answered the issues in favour of the plaintiffs ? 
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2. Whether learned Munsiff No-2, Sonitpur, Tezpur rightly 

decreed the suit of plaintiffs providing sufficient reasons? 

3. Whether learned Munsiff No-2, Sonitpur, Tezpur appreciated 

the evidences adduced by the plaintiffs/resondents properly 

leaving no stone unturned?  

4. Whether findings of learned Munsiff No-2, Sonitpur, and 

Tezpur are based upon lawful consideration and settled 

provisions of law? 

POINTS OF ARGUMENT 

23. Learned advocate appearing on behalf of the appellant / defendant during 

the time of argument vehemently argued that learned court below at the 

time of deciding the Issue Nos. 3 and 7 completely ignored the evidences 

adduced by the defendant as well as cross-examination part of the witnesses 

of plaintiff/respondent‟s side. It is further argued by the learned advocate of 

the appellant /defendant that defendant is a tenant as well as a cultivator 

and learned court decided both the Issue Nos. 3 and 7 by ignoring the 

provisions of Assam Temporary Settled Areas Tenancy Act, 1971 and hence 

judgment and decree pronounced by the learned court below is liable to be 

set aside.  

24. Per contra, learned advocate appearing on behalf of the respondent/ 

plaintiffs categorically submitted during the time of argument that 

defendant/appellant is a caretaker of the suit properties by issuing a letter in 

the name of plaintiffs/respondents vide Ext.24 defendant has admitted such 

fact. As such he is not entitled to get any protection of the provisions of 

Assam (Temporary Settled Areas) Tenancy Act, 1971. It is further argued by 

the learned advocate appearing on behalf of the plaintiffs/respondent that 

defendant/appellant in the very first para of his written statement denied 

having any landlord and tenant relationship between him and the plaintiffs 

and same was reiterated by the defendant/appellant in reply to the plaintiff 

No.2 vide Ext.24 where he even stated that he does not have any 

relationship with the plaintiffs as landlord and tenant.  
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25. Taking notes of the points of argument put forwarded by both the sides, this 

court finds it reasonable to decide the Issue Nos. 3 and 7 at the outset and 

in the forthcoming discussion, this court shall try to ascertain as to whether 

the discussion and decision of learned court below over these issues are 

actually based upon the true factual matrix of the entire case.    

ISSUE NO. 3 and 7 : 

26. Issue No.3 relates to whether the defendant is a tenant under the plaintiffs 

and Issue No.7 relates to whether the defendant is protected under the 

provisions of the Assam (Temporary Settled Areas) Tenancy Act and 

accordingly the suit is not maintainable ? Both the issues are co-relates and 

that is why both the issues were taken together for discussion and decision. 

Undeniably, the learned Munsiff No.2, Sonitpur, Tezpur answered both the 

aforesaid issues in favour of the plaintiffs by holding that the defendant is a 

tenant under the landlordship of the plaintiffs and proforma defendant and 

as defendant/appellant denied himself to be a tenant of the plaintiffs which 

categorically makes him step down the status of a occupancy tenant and 

defendant is not entitled to any protection under Assam (Temporary Settled 

Areas) Tenancy Act.  

27. The crux of the dispute as divulges from the pleadings on record that 

plaintiff/respondents categorically pleaded that proforma defendant who is 

their elder brother allowed the defendant to possess the suit land as a 

caretaker and advised the plaintiff No.2 to allow the defendant to run the 

Kamala Rice Mill on monthly rental of Rs.500/- and also to construct a 

temporary house near the mill. The plaintiffs /respondents further pleaded 

that since from the month of October/1990 the defendant /appellant is in 

possession of schedule A, B, C and D properties and subsequently in the 

month of Feb/2007 plaintiff No.2 received a demand notice from ASEB, 

Dhekiajuli of Rs.10,496/- only against the electricity connection of the 

Kamala Rice Mill. Then plaintiff No.2 visited the suit land and found that 

defendant had established a steel fabrication name “sorag steel house‟ and 

on enquiry he came to know that the electricity connection was obtained by 
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submitting forged documents by defendant. Thereafter, plaintiffs/respondent 

side issued letter to the defendant asking him to deliver possession of the 

suit properties including the arrear rents to the plaintiffs but defendant did 

not pay any heed. Per contra, the defendant in his written statement denied 

the entire contention of the plaintiffs/respondent and denied the existence of 

Kamala Rice Mill as claimed by the plaintiffs. The defendant further claimed 

that plaintiff No.2 sold the rice mill to one Biren Nath and accordingly 

possessions and rights over the said Kamala Rice Mill stands extinguished.  

28.  Learned advocate of the defendant /appellant during the time of argument 

has rightly submitted before this court that shifting the burden of proof 

wrongly upon the parties vitiate the entire judgment and he referred one 

decided case law of our Hon‟ble Apex Court referred as Rangammal –Vs- 

Kuppuswami and Anr ; AIR 2011 SC 2344, where it has been held by the 

Hon‟ble Supreme Court that shifting wrong burden of proof upon the parties 

vitiate the entire judgment.  

29. Taking note of the above referred case law in this case, firstly we have to 

ascertain as to whom the burden of proof lies as per the pleadings on 

record. On meticulous perusal of the story of plaintiff/respondents it has 

become crystal clear that plaintiffs/respondents have got the burden of 

establishing the following facts before this court :   

(i) Plaintiffs and proforma defendant are the joint owners and 

possessors of the suit properties described in schedule A, B 

and C ;  

(ii) Plaintiff No.2 Suresh Choudhury is the owner of Kamala Rice 

Mill as described in schedule D ;  

(iii) Defendant was allowed by proforma defendant in the year 

1990 to look after the rice mill and suit A, B and C properties 

as a caretaker ;  

(iv) Defendant as a tenant in respect of schedule D Kamala Rice 

Mill at monthly rental of Rs.500/- ;  

(v) Defendant is a caretaker of suit A, B and C schedule 
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properties ;  

(vi) Defendant declined to pay the monthly rental of Kamala Rice 

Mill to the plaintiff No.2 since January/2006 ;  

(vii) Defendant constructed one Steel fabrication namely “sorag 

steel house‟ over the suit property ;  

30. All the aforesaid facts were asserted by the plaintiffs in their pleadings and 

burden of proof lies upon the plaintiffs to prove all the assertions made by 

them by adducing trustworthy evidences in view of Section 101 of the Indian 

Evidence Act, 1872 as the plaintiff of a law suit cannot take the benefit of 

the weakness of the defendant‟s case, and the plaintiff has to stand on his 

own leg first.   

31. Per contra, the facts asserted and denied by the defendant in response to 

the contentions of the plaintiffs in his written statement has to be 

established and proved by the defendant and on perusal of the written 

statement, this court finds that defendant got the burden to prove the 

following facts :  

(i) The plaintiffs have no possession over the Kamala Rice Mill in 

any manner since the same has been sold to one Biren Nath 

by the plaintiff No.2 ;  

(ii) Defendant is not a tenant of the plaintiffs but he is a tenant 

under the proforma defendant ;  

(iii) Plaintiff No.2 never run said rice mill as the mill was never in 

existence at any point of time since the same was sold by 

plaintiff No.2 to one Biren Nath so all the rights over the said 

mill of plaintiff No.2 got extinguished ;  

(iv) That the defendant regularly delivered 1/5th of the cultivated 

crops to proforma defendant ;  

32. As we have discussed earlier that primary burden lies upon the plaintiffs to 

establish their assertions and to ascertain said facts, let us peruse the 

evidences adduced by the plaintiff/respondents before this court. I have 

carefully travelled through the testimony of each witnesses of the plaintiff 
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side coupled with the documentary forms of evidences. The 

plaintiffs/respondent certainly in their pleadings pleaded that suit properties 

as described in the plaint were handed over to the defendant by their elder 

brother i.e. proforma defendant for looking after the properties as a 

caretaker and Kamala Rice Mill as described in schedule D of the plaint was 

handed over to the defendant on monthly rental of Rs.500/- and those fact 

suggests that the defendant/appellant was allowed to look after the landed 

properties as described in schedule A, B and C as a caretaker and Kamala 

Rice Mill as a monthly tenant and the defendant in his written statement 

categorically admitted that the suit properties were handed over to him by 

the proforma defendant who is the elder brother of the plaintiffs. Hence, the 

facts pleaded by the plaintiffs/respondent regarding handing over the 

properties to the defendant/appellant is not requires any further prove as in 

view of section 58 of Indian Evidence Act admitted fact needs no prove 

further. 

33.  In this case, the plaintiffs have exhibited one document to prove the 

existence of rice mill in the name of the plaintiff No.2 as Ext.10. On perusal 

of Ext.10 it disclosed that said documents appears to be a permission letter 

of huller rice mill granted in the name of plaintiff No.2 in the year 1970. 

Ext.24 specifically disclosed that defendant himself admitted categorically 

that in the year 1990 the proforma defendant asked him to look after the 

Kamala Rice Mill and the landed properties. The contents of Ext.24 

document makes it categorical that the defendant himself admitted in his 

letter that was issued by him in response to the letter of the plaintiffs by 

stating that he was allowed by proforma defendant to look after the Rice Mill 

and the land as a caretaker. Looking after the land and rice mill as a 

caretaker does not make the defendant to be an occupancy tenant of the 

suit properties as he claimed in his pleadings. Ext.16 established and proved 

that the electricity connection was obtained in the name of plaintiff No.2 as 

huller mill estimated service and Ext.10 permission letter has been issued in 

the name of plaintiff No.2 for establishing huller mill and likewise Ext.24 is a 
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document that issued by the defendant/appellant in response to a letter of 

the plaintiff by asserting and admitting the existence of Rice Mill. All Exts. 

10, 16 and 24 remains unrebutted and the defendant side during the cross-

examination of the witnesses of plaintiffs failed to dismantle the credibility of 

all the three documents and accordingly this court has every sustainable 

reasons to place reliance upon those documents.  

34.   We have already made it clear in the foregoing discussion that there is no 

doubt about the fact of handing over the suit properties to the defendant by 

proforma defendant and same was also asserted by the plaintiffs and 

subsequently admitted by the defendant in his written statement. Now, 

coming to the fact of existence of Kamala Rice Mill that described as 

schedule D of the plaint, this court on careful appreciation of evidences on 

record finds that the existences of huller mill over the suit properties 

admitted by the defendant himself in Ext.24 and he in his cross-examination 

further admitted that proforma defendants has made one huller mill for him 

to run which he was still running. The fact of establishing the huller mill by 

proforma defendant for defendant as he claimed in his cross-examination 

not pleaded by himself in his written statement. From Ext.10, 16 and 24 

documents, a strong presumption can be drawn upon about the existence of 

Kamala Rice Mill over the suit properties. More also, DW-2 in his cross-

examination admitted the existence of Kamala Rice Mill by stating that mill 

run by defendant earlier was named as Kamala Rice Mill. Undoubtedly, PW-1 

to PW-4 in their cross-examination admitted the defendant to be a tenant of 

proforma defendant and defendant also claimed such fact in his written 

statement as well as in his evidence. The facts averred by the plaintiffs 

regarding the handing over the suit properties by their elder brother 

proforma defendant to the defendant appears to be supportive and proved 

from the averments of the written statement where the defendant also 

pleaded the same facts by admitting that the suit premises were handed 

over by proforma defendant to him in the year 1990.  
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35. On meticulous perusal of the cross-examination part of plaintiff‟s witnesses it 

is disclosed before this court that there was a notice issued by the plaintiff‟s 

advocate vide Ext.A stating that defendant came to suit property in the year 

2006 and that definitely contradicted the versions of the plaintiffs where 

plaintiffs claimed that defendant is in possession over the suit properties 

since from the year 1990. If we go by the other documents like letters 

issued by the plaintiffs in the name of the defendant asking him to vacate 

the suit premises and for arrear rent where it has been mentioned that the 

defendant possessed the suit properties since from the year 1990. As such, 

it can be safely observed here that the advocate‟s notice vide Ext.A was 

prepared and drafted by the advocate and the facts reveals from Ext.A does 

not make the case of the plaintiffs weaker in presence of admission on the 

part of the defendant that he has been in possession over the suit properties 

since from the year 1990 and subsequent notice of the plaintiffs also 

disclosed and supports such facts. 

36.  It is further seen from the cross-examination of witnesses that some of the 

witness have said before this court that they filed the suit for partition and 

that part of the evidence does not make the case of the plaintiffs weaker as 

such facts in other way establish one fact that suit properties still remains 

undivided amongst the plaintiffs and proforma defendant. More also such 

facts has no role to play as the plaintiffs have not brought the suit for 

partition. Plaintiffs have exhibited certain documents vide Exts.1 to 8 and 

those documents are pertaining to the suit properties in question and 

defendant side have not denied those documents during the cross-

examination of the witnesses. On meticulous perusal of those documents it 

has becomes crystal clear before this court that the schedule A, B and C 

properties are actually belongs to the plaintiffs and proforma defendant and 

there is no doubt about that fact. It further disclosed from the cross-

examination part of the plaintiffs‟ witnesses that suit properties were 

inherited by the plaintiffs and proforma defendant from their deceased 

father and some properties is alleged to be purchased by plaintiff No.2. As 



23 

Title Appeal No-29/18 (Arising our of T.S No-41 of 2011) 
Md. Kamaluddin Vs. Girish Choudhury and Ors 

 

there is no dispute in respect of title of the plaintiffs the question of asking 

the plaintiffs to submit sale deed does not arise. More also, it is a case of 

eviction of the defendant and plaintiff have not prayed for declaration of 

their right, title and partition of the suit properties.  

37. Admitted fact is that plaintiffs themselves admitted that suit properties were 

handed over by their elder brother i.e. proforma defendant to the defendant 

and said fact was admitted by the defendant in his written statement stating 

that he was delivered possession of the suit properties as tenant by 

proforma defendant. As the suit properties actually belongs to the plaintiffs 

and proforma defendant and the properties being undivided in nature by 

lawful implication the defendant needs to be considered as a tenant under 

the landlordship of the plaintiffs and proforma defendant. 

38. Now, coming to the contents of Ext.24 document it is seen that said letter 

was issued by the defendant in favour of plaintiffs by admitting himself to be 

a caretaker of the properties and there is a quite a difference between the 

terms of caretaker and tenant or a occupancy tenant. Undeniably, a person 

can be considered to be occupancy tenant over any property if he possessed 

the property concern more than a period of three years for the purpose of 

cultivation and certainly the defendant /appellant is possessing the suit 

properties since from the year 1990 and the plaintiffs‟ witnesses through 

adducing evidences before this court supported and corroborated the fact of 

handing over the Kamal Rice Mill to the defendant /appellant on monthly 

rental basis @ Rs.500/- and since from the year 2006 the defendant has 

failed to pay the monthly rental against which the instant suit has been 

brought by the plaintiffs for eviction of the defendant. The defendant during 

the cross-examination of the witnesses failed to dismantle their credence by 

bringing out any sort of material contradictions over those facts.  

39. From the aforesaid discussion it has been observed by this court that 

defendant /appellant denied in his written statement that there is existence 

of any Kamala Rice Mill over the suit properties and plaintiff has sold out the 

said Kamal Rice Mill to Biren Nath.  
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40. Ext.24 letter issued by defendant Kamaludidn in favour of plaintiff No.2 

stating that he is in possession of over rice mill since from the year 1990 and 

such admission makes the version of defendant contradictory in nature. The 

defendant all through the proceeding has been claiming to be an occupancy 

tenant and claimed protection under Assam (Temporary Settled Areas) 

Tenancy Act, 1971. Section 4(1) (i) of the said Act defines occupancy tenant 

as a tenant holding immediately under a proprietor, land-holder or 

settlement-holder other than land-holder and having allowed a right of 

occupancy in the lands held by him. 

41. The defendant further changed the suit land by constructing a furniture shop 

in the name of “Sorag Steel Furniture house” and he obtained electric 

connection in his name. DW-1 in his cross-examination admitted such facts. 

It is already established that the defendant is merely a caretaker of all suit 

properties and a tenant of Kamala Rice Mill. Hence, the defendant is not 

entitled to get any protection under the said Act. As to get protection under 

the said Act, tenancy has to be established as per the settled principles of 

law.  

42.  The defendant /appellant stated that except for the share of proforma 

defendant, the suit land now lawfully and rightly belongs to the defendant 

by operation of law against plaintiffs and that fact was pleaded by the 

defendant /appellant in para No.19 of his written statement. The defendant 

/appellant further claimed that plaintiffs are not the owners of the schedule 

land. Hence, it is seen that the defendant/appellant in his written statement 

once declined the ownership of the plaintiffs over the suit land and again 

accepted the plaintiffs to be the owners of the suit land by claiming that 

except the share of proforma defendant other portion now lawfully and 

rightfully belongs to the defendant by operation of law against the plaintiffs. 

That confirms the defendant in the other way admitted the fact that suit 

property belongs to plaintiffs and proforma defendant.   

43. To sum up the aforesaid discussion and evidence on record, it has become 

crystal clear that and plaintiffs proved and established the facts asserted by 
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them in their pleadings. Hence, it is seen that plaintiffs have discharged their 

burden of prove. Per contra the defendant failed to lead any cogent and 

trustworthy evidence to prove the following facts asserted by him :  

i The plaintiffs have no possession over the Kamala Rice Mill in any 

manner since the same has been sold to one Biren Nath by the 

plaintiff No.2 ;  

ii Defendant is not a tenant of the plaintiffs but he is a tenant under 

the proforma defendant ;  

iii Plaintiff No.2 never run said rice mill as the mill was never in 

existence at any point of time since the same was sold by plaintiff 

No.2 to one Biren Nath so all the rights over the said mill of plaintiff 

No.2 got extinguished ;  

iv That the defendant regularly delivered 1/5th of the cultivated crops to 

proforma defendant ;  

44. In this case, it has become crystal clear that suit properties actually belongs 

to the plaintiffs and proforma defendant and those yet to be partitioned 

amongst them and unpartitioned properties amongst the co-sharers makes 

the plaintiffs/respondents as a land holder and the defendant denied himself 

to be a tenant of the plaintiffs which categorically makes him step down of 

the status of an occupancy tenant and accordingly, defendant is not entitled 

to protection under Assam (Temporary Settled Areas) Tenancy Act, 1971.  

45.  If we meticulously peruse the evidence adduced by the plaintiffs as well as 

defendant in this law suit then it has become crystal clear that balance of 

probability found in favour of the plaintiffs/respondents and that is sufficient 

to turn the scale in favour of the plaintiffs/ respondents.  

46. Therefore, in the light of aforesaid discussion and evidence on record, this 

court is constrained to opine that defendant is a caretaker in respect of suit 

A, B and C properties and further is a tenant in respect of Kamala Rice Mill 

under the plaintiff No.2. It is further established that defendant claimed 

himself to be a tenant under the proforma defendant who is not interested 

to pursue against the defendant. The defendant further step down from the 
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claim by declining the plaintiffs to be his landlord. Hence, the defendant is 

not entitled to get any protection under the said Act and consequently the 

suit is maintainable. Hence, the Issue No.3 is answered in affirmative and in 

favour of the plaintiffs and additional Issue No. 7 is also answered in 

affirmative in favour of the plaintiffs/respondents. Accordingly, it is noticed 

that discussion and decision of learned court below in respect of both the 

issues not deserves any interference from this first appellate court and 

consequently same are upheld.   

47. ISSUE NO. 2 - Learned advocate appearing on behalf of the 

defendant/appellant categorically argued that learned trial court has wrongly 

decided the Issue No.2 holding that suit is not bad for non-joinder of 

necessary parties. Per contra, learned advocate appearing on behalf of the 

plaintiffs/respondents in their written argument categorically submitted that 

defendant is merely a permissive occupier or caretaker of the suit land and 

tenant of the huller mill and three pattadars of the suit land instituted the 

suit against the defendant and other co-pattadar refused to institute the suit 

or join as a plaintiff and accordingly he was made as a proforma defendant 

in this case. Under the above said circumstances, the respondent/plaintiffs 

side submitted that suit is not bad for non-joinder of necessary parties. In 

the light of argument put forwarded by both the sides, this court has 

meticulously perused the pleadings of both sides coupled with the evidence 

on record. Undeniably, it is a suit for eviction of the defendant from the suit 

A, B, C and D properties and there is no prayer for declaration of right, title 

and interest of the parties over the suit properties. Hence, non-impleadment 

of the plaintiffs and proforma defendant predecessor‟s legal representatives 

does not make the suit bad for non-joinder of necessary parties as in 

absence of any of legal heirs of the plaintiffs predecessor their interest is no 

way going to be affected. Accordingly, learned trial court has rightly 

observed and decided that suit is not bad for non-joinder of necessary 

parties and consequently the findings of learned trial court below is hereby 

upheld. 
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48. ISSUE NO. 4 – In the light of discussion and decision held in Issue Nos. 3 

and Issue No.7 it has already been observed that plaintiff is liable to pay the 

monthly rental of schedule D properties from the month of January, 2006 

and learned trial court has rightly decided and observed that defendant 

being a tenant in respect of schedule D property is liable to pay the arrear 

rents of schedule D property to the plaintiff No.2. Accordingly, the findings 

of the learned court below in respect of Issue No.4 does not require any 

interference by this first appellate court and consequent to that the same is 

upheld.  

49. Therefore, in the light of aforesaid discussion and decision pertaining to all 

the foregoing issues, this first appellate court finds that learned trial court 

below has rightly decreed the suit on contest with cost by passing the 

following decree :  

 

(i) Decree of delivery of clear and vacant possession of the 

schedule A, B and C land to the plaintiffs by demolishing the 

illegal structures thereon and by evicting the defendant his 

men and materials therefrom ;  

(ii) Decree of delivery of possession to plaintiff No.2 the Kamala 

Rice Mill premises described in schedule D with all the 

machineries of the rice mill by ejecting the defendant with all 

his men and materials ; 

(iii) Decree of recovery of arrear rent from defendant to plaintiff 

No.2 for the Kamala Rice Mill premises @ Rs.500/- only p.m. 

for three years ending in the month of February 2011 

amounting to Rs.18,000/- only ;  

(iv) Decree of permanent injunction restraining the defendant 

from encroaching into the suit property and disturbing the 

peaceful possession of the plaintiffs over the suit land and the 

Kamala Rice Mill after delivery of possession to the plaintiffs.    
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50. In the result, the judgment pronounced and delivered by the ld. Munsiff 

No.2, Tezpur, Sonitpur is hereby upheld and first appeal is dismissed of with 

cost.  

51. Prepare a decree accordingly. The appeal is disposed of on contest with cost. 

Send down the Case Record, along with a copy of this judgment to the ld. 

Court. Given under my hand & seal of the Court on the 3rd August‟2019. 

 

 

(N. J. Haque) 

Civil Judge 

                         Tezpur, Sonitpur 

Dictated and corrected by me. 

 

 

 

 

 

 

Dictation taken and  

Transcribed be me: 

        

(J. K Muru), Steno.   

    

 

 

 

 

 

 

 

 

(N. J. Haque) 

Civil Judge 

Sonitpur, Tezpur 
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ANNEXURE 

 

Plaintiff Witnesses:   
i PW1   :  Suresh Chandra Choudhury 
ii PW2   :  Girish Chandra Choudhury 
iii PW3   :  Ganesh Chandra Choudhury 
iv PW4   :  Tileswar Das 
v PW5   :  Apurba Sarma 
vi PW6   :  Pranjal Kataki 
vii PW7   :  Tapash Poddar 

 
        
Plaintiff Exhibits:  
 

i Ext.1   :   Land Pass Book of P.P. No. 54/17 of Oubari 
     Pathar in Mouza-Naharbari 

ii Ext.2   :  Jamabandi of P.P. No. 54/17 
iii Ext.3   :  Jamabandi of P.P. No. 54/17 
iv Ext.4   :  Jamabandi of P.P. No. 51/33 
v Ext.5   :  Land Revenue Receipt of P.P. No. 54/17 
vi Ext.6   :  Land Revenue Receipt of P.P. No. 51/33 
vii Ext.7   :  Jamabandi of P.P. No. 110 
viii Ext.8   :  Land Revenue Receipt of P.P. No. 110 
ix Ext.9   :  Bill for electricity supply of Meter No. 174528 of 

    Consumer No.CL/253-D for Rs. 10,496/ 
x Ext.10   :  Permission for Huller Rice Mill granted to  

    Plaintiff No. 2 Suresh Choudhury 
xi Ext.11   :  Cash Memo from ASEB to S.C. Choudhury for 

    Rs. 583.84/- 
xii Ext.12   :  Cash Memo from ASEB for Rs. 280/- 
xiii Ext.13   :  Cost against estimate dated 31/07/1970 for Rs. 

    583.84/- 
xiv Ext.14   :  Return of Income Tax (ITS-2) for 1974 – 75 of 

    Sri Suresh Ch.Choudhury 
xv Ext.15   :  Income Tax notice to Sri Suresh Ch. Choudhury 
xvi Ext.16   :  Huller Mill Estimated Service connection of  

    ASEB in the name of Sri Suresh Ch. Choudhury 
xvii Ext.17 and Ext.18 :  Treasury Challan 

xviii Ext.19   :  Notice issued to Defendant by Plaintiff No. 2  
xix Ext.20   :  Postal receipt of the above 
xx Ext.21   :  Notice issued to Defendant by Plaintiff No. 2 
xxi Ext.22   :  Postal receipt of the above 
xxii Ext.23   :  Postal acknowledgement card signed by the 

    Defendant on receipt of notice dated 09/04/07 
xxiii Ext.24   :  Reply from Defendant on notice dated 05/03/07 
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xxiv Ext.25   :  Copy of the notice issued by Sri Ashok Kr.  
     Mahanta to Defendant 
xxv Ext.26   :  Postal receipt of the above 

xxvi Ext.27   :  Delivery report of the above notice from the 
     Supdt. of Post Office, Tezpur that “Delivered on 
     19/01/2011” 

xxvii Ext.28   :  Envelope containing the above Delivery Report 
     from Supdt. Of Post Office 

xxviii Ext.29   :  Land Revenue receipt of P.P. No. 54/17 
xxix Ext.30   :  Jamabandi of P.P. No. 54 (old) 17 (new) 
xxx Ext.31   :  Jamabandi of P.P. No. 110 (new) 
xxxi Ext.32   :  Jamabandi of P.P. No. 51 (old) 33 (new) 

xxxii Ext.33   :  Bill for electricity supply of Meter No. 538505 of 
     Consumer No.101301100000548 for Rs.2,515/- 

xxxiii Ext.34   :  Bill for electricity supply of Meter No. 174528  
      for Rs.336/- 

Defendant Witnesses: :  
i DW-1     : Md. Kamaluddin 
ii DW-2     : Sankar Nath 

 
Defendant Exhibits : :   

i Ext.A   : Notice dated 16-01-2009, which was served on 
   the defendant by the plaintiffs through their 
   advocate Sri D.D. Bhakta by registered post 
   A/D  

ii Ext.A(1)  :  Signature of Girish Choudhury 
iii Ext.A(2)  :  Signature of Ganesh Ch. Choudhury 

 
 
 
 

(N. J. Haque) 
                                                                                                 Civil Judge 

                         Tezpur, Sonitpur 
 


